Abstract
Introduction
Methodology is probably not the strong point of the International Court of Justice (ICJ) or, indeed, of international law in general. 1 Unlike its approach to methods of treaty interpretation, the Court has hardly ever stated its methodology for determining the existence, content and scope of the rules of customary international law that it applies.
2 There are only isolated references in the ICJ's jurisprudence to the inductive and deductive method of law determination. 3 In the Gulf of Maine case, a Chamber of the Court stated that 'customary international law ... comprises a set of customary rules whose presence in the opinio juris of States can be tested by induction based on the analysis of a sufficiently extensive and convincing practice and not by deduction from preconceived ideas'. 4 The use of the words 'can be', rather than 'is', implies that customary international law rules can also be discovered deductively. That deduction is part of the Court's methodological arsenal is demonstrated by the fact that in the North Sea Continental Shelf cases five judges used the deductive method in their separate or dissenting opinions. 5 For example, Judge Lachs stated that in 'the event that the customary law character of the principle of equidistance cannot be proved, there exists another reason which seems more cogent for recognizing this character. That is the deduction of the necessity of this principle from the fundamental concept of the continental shelf.' 6 In the Court's more recent jurisprudence, the Arrest Warrant case is widely seen as an example of deductive reasoning, 7 while the Jurisdictional Immunities of the State case is regarded as a prime example of the Court using the inductive method.
It is not only the ICJ itself that has largely remained silent on its methodology for the determination of customary international law. The legal literature has also had little to say on this subject. The great debate in the 1960s between Georg Schwarzenberger and Wilfred Jenks over the right method in international adjudication remains an isolated incident. 9 Jenks saw in Schwarzenberger's inductive approach to international law 'a challenge to creative jurisprudence', 10 while, for Schwarzenberger, the deductive method was nothing more than 'judicial legislation' in disguise. 11 In view of the fact that determining the law also always means developing and, ultimately, creating the law, 12 it is surprising that the question of the Court's methodology has attracted such little interest. In the entire ten volumes of the Max Planck Encyclopedia of Public International Law, there is no mention at all of the 'inductive method' or the 'deductive method', not even in Martti Koskenniemi's entry on 'Methodology of International Law '. 13 This article aims to refocus attention on the methodology used by the ICJ when determining the rules of customary international law that it applies and to highlight the role played by methodology in the development of customary international law. It starts by defining the terms 'induction' and 'deduction' and examining their use by the Court. It then explores the situations in which the Court uses inductive and deductive reasoning, the different forms and functions of deduction and the relationship between the two methods. The article challenges the various theories distinguishing between inductive and deductive custom and demonstrates that the main method employed by the Court is neither induction nor deduction but, rather, assertion.
The Meaning of the Terms 'Induction' and 'Deduction'
There is a lot of terminological confusion with regard to methodology in international law. The term 'methodology of international law' has been used both in the wider meaning of the methods used in the acquisition of scientific knowledge of the international legal system and in the narrower and more specialized meaning of the methods 9 Wilfred Jenks, The Prospects of International Adjudication (1964) , at 617-662 ('Inductive and Deductive Reasoning in International Adjudication'); Georg Schwarzenberger, The Inductive Approach to International Law (1965) , at 115-164 ('The Inductive Approach Refuted?'). Schwarzenberger first published an article entitled 'The Inductive Approach to International Law', 60 Harvard Law Review (1947) 539. 10 Jenks, supra note 9, at 622. 11 Schwarzenberger, supra note 9, at 126-127. 12 EJIL 26 (2015), employed to determine the existence of rules of international law. 14 The methods of determining the rules of international law must be distinguished from the methods of application of these rules in a specific case. The application of a rule of international law is a second step following its determination. It is with this narrower meaning that the terms 'induction' and 'deduction' usually are used. 15 The concepts of induction and deduction have their origin in Aristotle's logic, which distinguished two forms of dialectical reasoning: syllogistic (or deductive) and inductive. Each of these forms of reasoning makes use of old knowledge to impart new. The syllogism assumes an audience that accepts its premises; induction exhibits the universal as being implicit in the clearly known particular. 16 Aristotle's distinction between syllogism and inductive argument is not precisely equivalent to the modern usage of the terms induction and deduction. Logical reasoning is also not to be equated with legal reasoning. For example, judicial deduction is not the same as logical deduction. The logic of judicial decisions is not the logic of the syllogism but, rather, the logic of the law -logical reasoning is replaced by legal reasoning, which has its basis in the traditions of the legal system.
17
For the purpose of determining the existence of rules of customary international law by the ICJ, the inductive method may be defined as inference of a general rule from a pattern of empirically observable individual instances of State practice and opinio juris. Induction is a process of going from the specific to the general. It is a systematic process of observation and empirical generalization. The deductive method, on the other hand, may be defined as inference, by way of legal reasoning, of a specific rule from an existing and generally accepted (but not necessarily hierarchically superior) rule or principle. Deduction is a process of going from the general to the specific.
Any examination of the methods used by the ICJ when determining rules of customary international law is complicated by its inconsistent and non-technical use of induction and deduction. While the Court and individual judges have, on occasion, used the terms in the sense defined here, 18 23 The reason for the use of the inductive method is not that all states have to comply with the rules of customary international law, 24 or that it is necessitated by the sovereign equality of states and the requirement of the unity of the international legal order, 25 but, rather, due to the fact that the two elements of customary international law are, of necessity, gathered in an empirical and inductive way. As the ICJ observed, '[i]t is of course axiomatic that the material of customary international law is to be looked for primarily in the actual practice and opinio juris of States'.
26
The Court cannot freely choose between induction and deduction when ascertaining rules of customary international law. However, there are certain situations in 21 which the inductive method is impossible to use. 27 Four such situations may be identified. In the first, state practice is non-existent because a question is too new. In the Gulf of Main case, a Chamber of the Court held that 'practice is still rather sparse, owing to the relative newness of the question' and that this 'precludes the possibility of those conditions arising which are necessary for the formation of principles and rules of customary law'. 28 At present, for example, on the question of the exploitation of marine genetic resources in areas beyond national jurisdiction, there is little to no state practice from which to induce any customary international law rule on the legality of such activity. This lack of state practice may explain the resort to the deductive method in cases such as Reparation for Injuries where the Court was 'faced with a new situation'. 29 Second, state practice is conflicting or too disparate and thus inconclusive. For example, on more than one occasion, the ICJ has been faced with the situation of the parties adducing contradictory state practice on the question of the method of continental shelf delimitation. In the Libya/Malta Continental Shelf case, the Court had no doubt about the importance of state practice in that matter but concluded that the 'practice, however interpreted, falls short of proving the existence of a rule prescribing the use of equidistance, or indeed of any method, as obligatory'. 30 Similarly, in Qatar v. Bahrain, the Court stated that it was not 'aware of a uniform and widespread State practice which might have given rise to a customary rule which unequivocally permits or excludes appropriation of low-tide elevations'. 31 Third, the opinio juris of states cannot be established. It was pointed out by Judge Sørensen in the North Sea Continental Shelf cases that '[i]n view of the manner in which international relations are conducted, there may be numerous cases in which it is practically impossible for one government to produce conclusive evidence of the motives which have prompted the action and policy of other governments '. 32 This is especially so in cases of a negative practice of states consisting of abstention and omission. Customary international law rules prohibiting certain actions are thus more likely to be arrived at by deduction than induction.
Fourth, there is a discrepancy between state practice and opinio juris. For example, in the Nicaragua case, the ICJ was faced with a considerable practice of states intervening in other states' internal affairs, while, at the same time, there was opinio juris supporting an obligation of non-intervention. 33 This may explain why the Court did 27 Cf. Jenks, supra note 9, at 638. not only rely on the inductive method alone but also deduced the principle of nonintervention directly from the principle of the sovereign equality of states.
34
If induction were the only method for ascertaining the rules of customary international law, the Court would have to pronounce a non liquet whenever the inductive method was practically impossible to apply (and treaty rules or general principles were inapplicable). However, as Judge Higgins pointed out, it is 'an important and well-established principle that the concept of non liquet ... is no part of the Court's jurisprudence'. 35 It is suggested that the Court resorts to deductive reasoning in order to avoid a non liquet. The deductive method is not an alternative to the inductive method but, rather, is complementary to it and may be applied whenever the Court cannot ascertain any rules of customary international law by way of induction. 
Normative, Functional and Analogical Deduction
The ICJ does not employ one single method of deduction but resorts to at least three different methods: normative, functional and analogical deduction. First, there is normative deduction. New rules are inferred by deductive reasoning from existing rules and principles of customary international law. In the Gulf of Maine case, a Chamber of the Court inferred practical methods for the delimitation of a single maritime boundary from special international law rules. 37 New rules may also be inferred from axiomatic principles such as sovereignty, sovereign equality or territorial sovereignty. 38 For example, in the Jurisdictional Immunities of the State case, the Court derived 'the rule of State immunity ... from the principle of sovereign equality of States'. 39 While this inference may suggest itself, the same cannot be said for the wide-ranging deduction of a state's right 'to the protection of its communications with counsel relating to an arbitration or to negotiations, in particular, to the protection of the correspondence between them, as well as to the protection of confidentiality of any documents and data prepared by counsel to advise that State in such a context' from 'the principle of sovereign equality of States'. 40 In addition, the Court has inferred new rules from 34 Ibid., at 106, para. 202. 36 Cf. Jenks, supra note 9, at 626-627, 644, 658-660. Even Georg Schwarzenberger, supra note 9, at 38, the main proponent of the inductive approach to international law, was not advocating a complete renunciation of the deductive method. 37 Delimitation of the Maritime Boundary, supra note 4, at 300, para. 114. 38 Bleckmann, supra note 25, at 619, stating that the view that individual legal rules may be deduced from the principle of sovereignty is almost generally recognized. For the view that is opposed to the deduction of new rules from principles such as sovereignty, see Schwarzenberger, supra note 9, at 129. 39 In the North Sea Continental Shelf cases, the Court deduced from the existing customary international law principles that continental shelf delimitation must be the object of agreement between the states concerned and that such agreement must be arrived at in accordance with equitable principles and the 'actual rules of law ... binding upon States for all delimitations', namely that States 'are under an obligation to enter into negotiations with a view to arriving at an agreement' and 'to act in such a way that, in the particular case, and taking all the circumstances into account, equitable principles are applied'. 43 In the Corfu Channel case, the Court deduced the obligation of a coastal state in times of peace to warn ships of the existence of a minefield in its territorial sea from: certain general and well-recognized principles, namely: elementary considerations of humanity, even more exacting in peace than in war; the principle of the freedom of maritime communication; and every State's obligation not to allow knowingly its territory to be used for acts contrary to the rights of other States.
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The ICJ employed a triangular method of legal reasoning familiar in common law systems. In cases where a precedent is similar to the case at bar in some important respects, but dissimilar in others, the Court identifies the general principle or rationale underlying the precedent and then decides whether this principle or rationale furnishes a suitable ground for deciding the case. The United Kingdom has relied, inter alia, on Hague Convention VIII of 1907, which imposes in time of war a duty on belligerents and neutrals to notify shipowners of the existence of minefields. 45 The Convention itself -even assuming that it was declaratory of customary international law -was not applicable in that case as it relates only to war and not to peace time and deals only with the direct laying of mines and not with their laying by a third party. The United Kingdom argued, however, that the minimum standard of conduct applicable in time of war to belligerents and neutrals was reflective of a general principle of international law that was applicable to the present case. 46 The Court followed the United Kingdom's reasoning and based the duty to warn ships of the existence of a minefield in times of peace not on Hague Convention VIII but, rather, on certain Second, there is functional deduction. The ICJ deduces rules from general considerations concerning the function of a person or an organization. For example, in the Reparation for Injuries case, the Court stated that 'the rights and duties of an entity such as the Organization [of the United Nations] must depend upon its purposes and functions as specified or implied in its constituent documents and developed in practice' 48 and inferred from the functions of the United Nations that it had 'capacity to bring claims on the international plane, and that it possesses a right of functional protection in respect of its agents'. 49 Similarly, in the case concerning South West Africa, the Court held that the supervisory functions of the League of Nations with regard to mandated territories were transferred to the United Nations because it was 'performing similar, though not identical, supervisory functions'. 50 That the Court's finding was a result of functional deduction becomes clear from the separate opinion of Judge McNair, who called the Court's contention that there had been an automatic succession by the United Nations to the rights and functions of the Council of the League 'pure inference' and 'a piece of judicial legislation'. 51 Judge Read accused the Court of basing the succession simply on the 'similarity in the functions of the organizations'.
52
A more recent example of functional deduction can be found in the Arrest Warrant case. 53 After asserting without proof or reasoning that foreign ministers 'enjoy immunities from jurisdiction in other States', 54 the ICJ then looked to customary international law to define the exact content of these immunities. 55 The Court stated:
In customary international law, the immunities accorded to Ministers for Foreign Affairs are not granted for their personal benefit, but to ensure the effective performance of their functions on behalf of their respective States. In order to determine the extent of these immunities, the Court must therefore first consider the nature of the functions exercised by a Minister for Foreign Affairs. 55 Ibid., at 21, para. 52. 56 Ibid., at 21, para. 53. 57 Ibid., at 22, para. 54.
EJIL 26 (2015), deductive approach was heavily criticized by Judge Oda, who referred to this kind of reasoning as 'a hornbook-like explanation', 58 and by Judge Van den Wyngaert, who rejected an assimilation of heads of state and foreign ministers 'for the only reason that their functions may be compared'. 59 Third, there is 'analogical deduction'. Analogical deduction from the Quran ('Q'iyas') is one of the major methods of reasoning in Islamic law. 60 The use of this method by the ICJ may be a reflection of 'the main forms of civilization and ... the principal legal systems of the world' being represented on its bench. 61 By way of analogical deduction, the rationale of an existing rule is extended to a situation that does not fall within the wording of that rule. It requires a common cause or link between the two situations. Analogical deduction allows for the determination of a new rule for the new situation and thus differs from the application, by analogy, of an existing rule or precedent to the new situation in Western legal tradition. For example, in the Libya/ Malta Continental Shelf case, the Court determined a (new) customary international rule law giving states an entitlement to 200 nautical miles of continental shelf. The Court found a link between the continental shelf and the exclusive economic zone in the fact that the rights over the seabed within the exclusive economic zone are defined by reference to the regime of the continental shelf. The Court concluded:
Although there can be a continental shelf where there is no exclusive economic zone, there cannot be an exclusive economic zone without a corresponding continental shelf. It follows that, for juridical and practical reasons, the distance criterion must now apply to the continental shelf as well as to the exclusive economic zone. 62 Three years earlier, the ICJ had noticed only a 'trend' towards the 200-nautical-mile distance criterion with regard to the continental shelf. 63 The Court did not attempt to prove, by examining state practice and opinio juris, 64 that in the meantime a new rule of customary international law had come into existence, but, instead, it determined the existence of such a rule by way of analogical deduction from the existing 200-nautical-mile distance criterion with regard to the exclusive economic zone. 65 These examples show that there is a constant process of development of international law through the Court, a process that involves a considerable element of innovation.
Determining Customary International Law

427
The deductive process in its various forms is a convenient and, in fact, routine legal technique for developing rules of customary international law.
The Different Functions of Deductive Reasoning
The use of the deductive method is not limited to identifying rules of customary international law. It may also serve other purposes. Deductive reasoning, for ex ample, may be employed to confirm and strengthen results reached by induction. In the Jurisdictional Immunities of the State case, after having examined in detail state practice and opinio juris and concluding that 'practice shows that ... States generally proceed on the basis that there is a right to immunity under international law', 67 the ICJ continued its reasoning and deduced the rule of state immunity from the principle of the sovereign equality of states. 68 However, the use of deductive reasoning can also mean that the Court wants to make up for a less than comprehensive or conclusive inductive process. Judge Jessup stated in his separate opinion in Barcelona Traction:
No survey of State practice can, strictly speaking, be comprehensive and the practice of a single State may vary from time to time -perhaps depending on whether it is in the position of plaintiff or defendant. However, I am not seeking to marshal all the evidence necessary to establish a rule of customary international law. Having indicated the underlying principles and the bases of the international law regarding diplomatic protection of nationals and national interests, I need only cite some examples to show that these conclusions are not unsupported by State practice and doctrine.
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Where a rule of customary international law is logical, because it can be deduced from an existing underlying principle, the burden of proving the rule by way of inductive reasoning is proportionally diminished. In essence, a logical rule requires a smaller pool of state practice and opinio juris.
70 Deduction can thus be used to lower the standard of inductive evidence.
In cases where state practice and opinio juris are contradictory or inconclusive, the imposition of a burden of proof is necessary for the inductive method to achieve a result. The burden of proof can be established by deduction. In the Asylum case, Haya de la Torre, the leader of an opposition party in Peru, had asked for political asylum in the Colombian embassy in Lima. The issue was whether Colombia could decide the political character of his alleged crimes with binding effect on Peru. The Court held that the: facts brought to the knowledge of the Court disclose so much uncertainty and contradiction, so much fluctuation and discrepancy in the exercise of diplomatic asylum and in the official views expressed on various occasions ... that it is not possible to discern in all this any constant and uniform usage, accepted as law. By using the inductive method, the Court could thus not reach a decision on which state -Peru or Colombia -was to decide on the political character of the alleged crime in the context of diplomatic asylum. The Court solved the problem by deducing a rule from the principle of territorial sovereignty that imposed a burden of proof on Colombia. It said:
In the case of diplomatic asylum, the refugee is within the territory of the State where the offence was committed. A decision to grant diplomatic asylum involves a derogation from the sovereignty of that State. ... Such a derogation from territorial sovereignty cannot be recognized unless its legal basis is established in each particular case.
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It was thus for Colombia to show that there was a rule of customary international law giving it the right to decide on the political character of the offence. It could not do this because there was no 'constant and uniform usage practised by the States in question'. 73 Similarly, in Qatar v. Bahrain, the Court also established a burden of proof by way of inductive reasoning. 74 Bahrain claimed that it had acquired sovereignty over all the low-tide elevations in dispute between the parties. 75 Whether this claim was well founded depended upon the answer to the question of whether low-tide elevations are territory and can be appropriated in conformity with the rules and principles of territorial acquisition. The Court concluded that there was no 'uniform and widespread State practice which might have given rise to a customary rule which unequivocally permits or excludes appropriation of low-tide elevations'. 76 This finding would have resulted in a non liquet. The Court, however, resorted to deduction and compared lowtide elevations with islands, which are generally accepted as constituting terra firma subject to the rules and principles of territorial acquisition. The Court found that 'low-tide elevations cannot be equated with islands'. 77 It concluded that it 'is thus not established that in the absence of other rules and legal principles, low-tide elevations can, from the viewpoint of the acquisition of sovereignty, be fully assimilated with islands or other land territory'.
78 It thus became incumbent upon Bahrain to prove customary international law 'rules and legal principles' that unequivocally permitted the appropriation of low-tide elevations. Of course, it could not do so because, as the Court had previously established, there was no 'uniform and widespread State practice' giving rise to such rules or legal principles. As induction had not produced a rule either way, the case was ultimately decided on the burden of proof established by deduction. 72 Ibid., at 274-275. 73 Ibid., at 276. 74 Maritime Delimitation between Qatar and Bahrain, supra note 31, at 40. 75 Ibid., at 101, para. 204. 76 Ibid., at 102, para. 205. 77 Ibid., at 102, para. 208. 78 Ibid., at 102, para. 206 (emphasis added); but see also 124, para. 7, Separate Opinion of Judge Oda:
'[T]he questions of whether sovereignty over an islet or a low-tide elevation may be acquired through appropriation by a State ... sea remain open matters'.
Traditional Inductive Custom versus Modern Deductive Custom?
There are probably few topics in international law that are more over-theorized than the creation and determination of custom. Indeed, at times, one might get the impression that the topic has been theorized to death. As Ian Brownlie so aptly put it, '[t]here is no doubt room for a whole treatise on the harm caused to the business of legal investigation by theory'. With rare exceptions, the theories on custom 'have not only failed to improve the quality of thought but have deflected lawyers from the application of ordinary methods of legal analysis'. 79 It has been argued that there are different categories of customary international law -'traditional custom' and 'modern custom'. 80 For example, Anthea Roberts says that:
[t]raditional custom is evolutionary and is identified through an inductive process in which a general custom is derived from specific instances of state practice. ... By contrast, modern custom is derived by a deductive process that begins with general statements of rules rather than particular instances of practice. This approach emphasizes opinio juris rather than state practice because it relies primarily on statements rather than actions. 81 One argument is that modern custom is related to new and important moral values and global challenges, such as peace, human rights and the environment, where the actual practice of states has been characterized by too many violations to serve as a sound basis for induction. In these areas, there is also an urgent need to create new rules and fill existing gaps; traditional custom is ill-suited to do this, being both too burdensome and slow to develop. Modern custom, on the other hand, can develop quickly because it is deduced from multilateral treaties and declarations by international fora such as the United Nations General Assembly (UNGA), which can declare existing customs, crystallize emerging customs and generate new customs. For these reasons, it is claimed, international human rights law, international humanitarian law, international criminal law and international environmental law should be arrived at by deduction. 82 EJIL 26 (2015), Christian Tomuschat in his Hague lectures of 1993 went one step further, arguing for a special category of '"deductive" customary law' 83 -that is, customary international law rules that can be directly deduced from 'the constitutional foundations of the international community' based on 'sovereign equality' and the 'core philosophy of humanity'. 84 In the case of deductive customary law, it is to be neither necessary nor appropriate to collect empirically the relevant practice and opinio juris of states in order to corroborate the rules arrived at by deduction. 85 This view is closely linked to ideas of constitutionalism and an international public order. It assumes that an unwritten 'constitution of the international community' exists in which certain core values are entrenched, in particular, peace, human life and dignity. From these constitutional norms, other rules of international law can be derived by way of deduction. Tomuschat seeks support for his view of different categories of customary law in the statement of the Chamber in Gulf of Maine that: customary international law ... in fact comprises a limited set of norms for ensuring the coexistence and vital co-operation of the members of the international community, together with a set of customary rules whose presence in the opinio juris of States can be tested by induction based on the analysis of a sufficiently extensive and convincing practice, and not by deduction from preconceived ideas. 86 This statement by the ICJ's Chamber is understood to mean that there are two categories of customary international law, one proved by induction and the other by deduction from the constitutional foundations of the international community. 87 However, the Chamber's statement could also be read differently, in the sense that in the first category state practice and opinio juris are clearly settled, whereas in the second they must be established by inductive reasoning. 88 There are several problems with these theoretical categorizations of custom. First of all, they do not find any support in the ICJ's jurisprudence. On the contrary, in the South West Africa case, the Court rejected the deduction of rules of law from 'humanitarian considerations' and 'moral principles'. 89 The methods employed by the Court for the determination of rules of customary international law do not depend on the nature or content of these rules or on whether they respond to moral issues and global challenges. 90 Induction and deduction as methods of legal reasoning are value neutral. As shown earlier, the Court has employed deductive reasoning not to develop international law progressively but to develop it in situations where the inductive method could not yield any result. 91 The use of the terms 'traditional' and 'modern' suggests a chronological sequence and implies a change of methodology in determining custom over time. Thus, it has been said that there was 'a movement from the inductive to the deductive method of ascertaining custom'. 92 But the deductive method is not a recent or modern phenomenon; it was used by the Court's predecessor, the Permanent Court of International Justice (PCIJ). In the Lotus case, the PCIJ deduced from 'the principle of the freedom of the seas' the rule that 'vessels on the high seas are subject to no authority except that of the State whose flag they fly'. 93 The ICJ in its first judgment of the merits deduced certain obligations from 'general and well-recognized principles'. 94 Deduction is not a modern phenomenon and, furthermore, has hardly been used in recent years. Writing in 2011, Alberto Alvarez-Jiménez concluded that the ICJ had not applied the deductive method 'with meaningful impact during the first decade of the new millennium'.
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The two methods are thus neither traditional nor modern in a chronological sense but, instead, have been used consistently throughout the Court's jurisprudence. 96 The Nicaragua case is often identified as the turning point in the ICJ's methodology from the inductive to the deductive method. 97 In this case, the Court stated:
The Court does not consider that, for a rule to be established as customary, the corresponding practice must be in absolutely rigorous conformity with the rule. In order to deduce the existence of customary rules, the Court deems it sufficient that the conduct of States should, in general, be consistent with such rules. ... The Court has however to be satisfied that there exists in customary international law an opinio juris as to the binding character of such abstention. This opinio juris may, though with all due caution, be deduced from, inter alia, the attitude of the Parties and the attitude of States towards certain General Assembly resolutions.
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Based on the Court's peculiar and untechnical use of the term 'deduce', the deductive method has been mistakenly equated with a loosening of the requirements of customary international law. It has been argued that there is no longer a need for consistent practice by states, that opinio juris is sufficient to prove custom -that is, that opinio juris has been substituted for state practice -or that the order of examination of state practice and opinio juris has been reversed. 99 The quantity and quality of state practice and opinio juris, and the relationship between the two, are not questions of induction or deduction but, rather, questions of evidence of the elements of customary 91 See section 3 in this article. 92 Meron, 'International Law in the Age of Human Rights: General Course on Public International Law', 301 RCD (2003) 9, at 378. 93 The SS 'Lotus' 1927 PCIJ Series A, No. 10, 18, at 25. 94 Corfu Channel, supra note 35, at 22. See also De Visscher, supra note 22, at 37. 95 Alvarez-Jiménez, supra note 24, at 708; see also 711, noting 'the re-emergence of the strict inductive approach' in the period 2000-2009. 96 See also Worster, supra note 70, at 2, 6-7. 97 Cf. Roberts, supra note 81, at 758. 98 Military and Paramilitary Activities, supra note 26, at 98, para. 186; 99, para. 188 (emphasis added). 99 See, e.g., Abi-Saab, 'Cours général de droit international public', 207 RCD (1987) 9, at 177; Roberts, supra note 81, at 758; Worster, supra note 70, at 4-5.
EJIL 26 (2015), international law. In the Nicaragua case, the Court did not abandon the traditional two-element test of customary international law 100 but, with 'the attitude of states towards certain General Assembly resolutions', introduced a new piece of evidence of opinio juris.
This method was confirmed in the Nuclear Weapons advisory opinion where the ICJ referred to UNGA resolutions as 'evidence' of opinio juris. 101 The Court did not look to the resolutions as such but to 'the attitude of States' towards these resolutions. 102 It did not 'deduce' any rules of customary international law from UNGA resolutions and, therefore, did not use the deductive method. On the contrary, by taking a sample of states' attitudes and by looking at underlying consistencies as evidence of a customary rule, the Court engaged in an inherently inductive process. 103 The Court's methodology for determining rules of customary international law must be distinguished from the constitutive elements and evidence of these rules. 104 Modern custom has been associated with the progressive development of international law, and the deductive method has been equated with 'quasi-legislation'. 105 Traditional inductive custom, on the other hand, is said to be conservative, positivistic and characterized by descriptive accuracy. 106 The inductive method is, however, just as subjective, unpredictable and prone to law creation by the Court as the deductive method. 107 Traditional custom is to be established by examining the practice and opinio juris of states. This is not a mathematical exercise of simply counting state behaviour but, rather, a process prone to subjectivity and selectivity. 108 It is practically impossible for the Court to examine the practice and opinio juris of almost 200 states. Thus, any customary rule will, by necessity, be based on a selection of state practice -a selection made by the Court. The Court could thus engage in a self-fulfilling collection of state practice -that is, a selective collection of practice that is supportive of a preconceived rule of customary law. 109 It is also for the ICJ to decide what counts as state practice, whether practice is extensive, consistent and uniform (enough) and how to deal with inconsistent patterns of practice. The acceptance of certain patterns of conduct as customary law is more than the mere observation and recording of regularities of behaviour. Value judgments are always implicit in the recognition of practice as custom. 110 The Court may interpret inconsistent state practice as a breach of an existing custom, 111 the beginning of a new custom or no custom at all. It is for the Court to weigh inconsistent state practice. For example, in the Reservations to the Genocide Convention case, the Court rejected by seven votes to five the existence of a rule of customary international law to the effect that a state making a reservation can only become a party to a treaty if the reservation is accepted by all parties to the treaty, although the general practice of states, as well as the administrative practice of the Secretariat of the League of Nations and the Secretary-General of the United Nations, has indicated just such a rule. 112 The Court stated:
The considerable part which tacit assent has always played in estimating the effect which is to be given to reservations scarcely permits one to state that such a rule exists, determining with sufficient precision the effect of objections made to reservations. In fact, the examples of objections made to reservations appear to be too rare in international practice to have given rise to such a rule. 113 The minority, on the other hand, concluded that 'the practice of governments has resulted in a rule of law requiring the unanimous consent of all the parties to a treaty before a reservation can take effect and the State proposing it can become a party'. 114 The International Law Commission in its report to the UNGA also reached the same conclusion at exactly the same time. 115 The fact that such wide disagreement is possible on the question of state practice underlines the subjectivity involved in evaluating the evidence before the ICJ. The uncertainties inherent in the inductive method are, however, not only limited to the collection, selection and assessment of state practice but also cover the process of rule determination. 116 It is the Court that formulates the rule that is inferred from a particular practice. This rule may be broad or narrow, abstract or specific, with or without exceptions. 117 Every induction is based on a number of premises and conceptions that are rarely laid open but, rather, are defined by the Court. And as if all this were not enough, there are still the subjectivities immanent in the process of determining the psychological element of customary international law -the opinio juris of states -which is often arrived at by fiction rather than by induction. 118 In sum, if the Court is eager to be 'creative' and progressively develop 
Assertion as the ICJ's Main Method
Examinations of the ICJ's methodology usually focus on the dichotomy of induction versus deduction. 120 This dichotomy, however, presents an incomplete or even distorted picture. The main method employed by the Court is not induction or deduction but assertion. In the large majority of cases, the Court does not offer any (inductive or deductive) reasoning but simply asserts the law as it sees fit. Of course, one would not expect the Court to examine state practice and opinio juris, or employ a process of deductive reasoning, in order to establish long and well-recognized rules of customary international law, such as the inviolability of diplomatic agents.
121 After all, the Court's judgments are not papers in a student law review where every statement must be supported by a reference. However, the Court's assertions have not been limited to what may be regarded as notorious custom. The Court has not only asserted positive rules, but it has also denied the existence of (alleged) rules of customary international law simply by stating that there is no 'uniform and widespread State practice' without providing any support for this assertion.
122
Over the years, the ICJ has pulled a number of customary international law 'rabbits' out of its hat. The following examples can only give a flavour of its method of assertion. In its first judgment on the merits, in the Corfu Channel case, the Court established a right of innocent passage for warships through international straits, stating:
It is, in the opinion of the Court, generally recognized and in accordance with international custom that States in time of peace have a right to send their warships through straits used for international navigation between two parts of the high seas without the previous authorization of a coastal State, provided that the passage is innocent.
123
The Court did not adduce any evidence of state practice and opinio juris for this assertion, despite the fact that, at the time, such a right was far from being 'generally recognized'. Prominent voices in the literature had concluded that there was no 'right' of innocent passage for warships, and several judges pointed to the lack of state practice. 124 the Court's opinion is that fifty States, representing the vast majority of the members of the international community, had the power, in conformity with international law, to bring into being an entity possessing objective international personality, and not merely personality recognized by them alone, together with capacity to bring international claims.
127
Rather than being 'in conformity with international law', the concept of objective international personality of international organizations was contrary to the existing principle of customary international law that treaties, including treaties constituting international organizations, could not create obligations or rights for third states.
128
As stated by Judge Read in his separate opinion in the South West Africa case, '[i]t is a principle of international law that the parties to a multilateral treaty, regardless of their number or importance, cannot prejudice the legal rights of other States.'
129 The Court's opinion was aptly criticized by Georg Schwarzenberger who stated:
The argument that fifty States have the power to create an international personality which ... existing subjects of international law are bound to recognise is a mere assertion. Apart from being far from convincing, it is hardly a substitute for evidence of an existing rule of customary international law to this effect.
130
In the Nicaragua case, the Court declared that the rules in Article 3 common to the four Geneva Conventions of 12 August 1949 that deal with armed conflicts 'not of an international character' were not only reflective of customary international law but also constituted a minimum yardstick -'that, in the event of international armed conflicts, these rules, in addition to the more elaborate rules which are also to apply to international conflicts'. 131 In his dissenting opinion, Sir Robert Jennings called this finding 'a matter [not] free from difficulty'.
132 Doubts about the Court's extension of common Article 3 to all armed conflicts as customary international law were expressed, which considered that the parties to the Geneva Conventions had built a EJIL 26 (2015), poor record of compliance with the rules stated in common Article 3 and the virtual absence of any evidence of state practice or reasoning supporting this conclusion. 133 More recently, the ICJ asserted the customary international law immunity ratione personae of high-ranking state officials. In the Arrest Warrant case, it said:
The Court would observe at the outset that in international law it is firmly established that ... certain holders of high-ranking office in a State, such as the Head of State, Head of Government and Minister for Foreign Affairs, enjoy immunities from jurisdiction in other States, both civil and criminal. 134 The Court's 'observation' was made without argument or reference to any supporting state practice and opino juris. 135 Judge Koroma pertinently remarked: 'While it would have been interesting if the Court had done so, the Court did not consider it necessary to undertake a disquisition of the law in order to reach its decision.' 136 The use of the phrases 'the Court would observe', 'the Court observes' and 'in the Court's view' provides a strong indication for assertion. This is also shown in Armed Activities on the Territory of the Congo where the Court stated:
The Court observes that, under customary international law ... territory is considered to be occupied when it is actually placed under the authority of the hostile army, and the occupation extends only to the territory where such authority has been established and can be exercised. 137 Again, the Court offered no reasoning, although opinion on the question is divided. While some -like the Court -take the view that occupation requires that the foreign army has actually substituted its own authority for that of the ousted government (actual control test), others take the view that it is sufficient that the foreign army has potential control -that it is controlling the area and is therefore in a position to substitute its own authority for that of the former government (potential control test). Scholarly opinion mostly supports the potential control test. 138 This test was also endorsed by the United States Military Tribunal at Nuremberg 139 and a Trial Chamber of the International Criminal Tribunal for the Former Yugoslavia. 140 In situations such as this, the Court's method of assertion seems rather questionable.
omnes' and then identified obligations that derive from 'the outlawing of acts of aggression, and of genocide, as also from the principles and rules concerning the basic rights of the human person, including protection from slavery and racial discrimination', as such obligations. 155 In the advisory opinion in the Construction of a Wall case, the Court expressed the 'view' that rules of humanitarian law applicable in armed conflict 'incorporate obligations which are essentially of an erga omnes character'. 156 Similarly, in the Belgium v. Senegal case, the Court merely declared that 'in the Court's opinion, the prohibition of torture is part of customary international law and it has become a peremptory norm (jus cogens).' 157 The statement that the prohibition is 'grounded in a widespread international practice and on the opinio juris of States' 158 did no more than pay lip service to the elements of customary international law and could not make up for the required enquiry into whether the norm was 'accepted and recognized by the international community of States as a whole as a norm from which no derogation [was] permitted'. 159 Another technique employed by the ICJ is to build upon and develop its own assertions. The principle of uti possidetis juris may serve as an example. This was initially a regional doctrine according to which, upon independence, new states in Latin America inherited territories and boundaries of the former Spanish colonies. 160 In the Burkina Faso/Mali Frontier Dispute, a Chamber of the Court was expressly requested to solve the dispute on the basis of the principle of uti possidetis juris. Although there was no need, for the purposes of the case, to show that this was a general principle of customary international law, the Chamber nonetheless asserted its general scope.
Conclusion
In practice, when determining the rules of customary international law, the ICJ does not use one single methodology but, instead, uses a mixture of induction, deduction and assertion. 173 In the Arrest Warrant case, for example, the Court first asserted, in abstract terms, that foreign ministers enjoy immunities. It then established the content of these immunities, namely absolute and full immunity from criminal jurisdiction, by way of functional deduction. Finally, it stated that it had examined state practice in order to ascertain whether there existed 'under customary international law any form of exception to the rule according immunity from criminal jurisdiction and inviolability to incumbent Ministers for Foreign Affairs'. 174 It is this blending of methods that is characteristic of the Court's methodology.
There is no greater danger of law creation in deduction than there is in induction. Indeed, it could be argued that rules arrived at by deduction are not 'created' by the Court at all. 175 Like implied powers or implied (contract) terms, there are 'implied rules' -that is, rules that are already contained in existing rules or principles and that may be arrived at by deductive reasoning. These implied rules may be regarded as 'direct and inevitable consequences' of existing rules. 176 Thus, the deductive method is also compatible with the consent principle in international law. 177 The implied rules are covered by states' consent to the existing rules or principles from which they are deduced. In this sense, deduction is the logically consistent extrapolation of the established body of customary international law. It is, however, important that new rules of customary international law are deduced only from existing legal rules or principles and not from postulated values. Otherwise, the Court would simply emulate the classical theorists with their naturalistic and self-assured deductions. 178 The deductive method finds its limits in the actual will of states, as expressed by their constant and uniform practice. 179 Thus, in the event of a conflict between rules of customary international law arrived at by induction and those arrived at by deduction, the former will prevail. In addition, any result reached by deductive reasoning must not be contrary to existing norms of jus cogens.
The gateway for judicial legislation is neither induction nor deduction but, rather, the ICJ's use of assertion as a method to determine the rules of customary international law. No matter what it may say on the subject, in a majority of cases the Court has not examined the practice and opinio juris of states but, instead, has simply asserted the rules that it applies. Even its own members have criticized this methodological
• The Court's jurisprudence does not support a special category of 'deductive customary law' that is deduced from the constitutional foundations of the international community.
• The choice of methodology may result in differing outcomes, but there is no evidence that the Court deliberately chooses a certain method to produce a predetermined result.
• The inductive method is as subjective, unpredictable and prone to law creation by the Court as the deductive method.
• The main method employed by the Court is not induction or deduction but assertion.
